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In the llatter of the Disgrcsition of
Property Tax Revenues for Taxable
Year t-99I- by Certain Affected
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APPEARANCES

Robert D. Cook
Regulatory Affairs Manager

GTE of the Midwest

BY THE COUITIISSION

OPINION AND FII{DINGS

Hearing on the matter in caption above was held January 10,
t994 in the Commission Hearing Room, Lincoln, Nebraska. Notice of
the hearing was sent to the Respondent, GTE of the Midwest (GTE) on
December 22, 1,993 by the Commission's Executive Director. GTE
appeared through its Regulatory Affairs Manager, Robert D. Cook.

The Commission opened this docket May 1-4, L992. A format was
established to approve or disapprove plans submitted by certain
affected telecommunications companies. SpecificalIy, this docket
sought whether to approve disposition of excess revenues to certain
telecommunications companies resulting from decreases in personal
property taxes for the 1991- tax year. llen. nev. Stat. Section 86-
803(9) (L992 Cum. Supp. ) governs our review. Subsection (9)
states:

The commission sha77 approve the disposition of
revenue resulting from decreases in federaT or
state income taxes or property taxes due to a tax
7aw change that results in a reduction in the tax
TiahiTity of a teleconnunications company of twenty
percent or more in any taxable year. Any teTecom-
munications company so aftected sha77 fiTe a pTan
with the commission proposing the disposition ot
the revenue at the same time that it fi-Ies its
annual report with the commission. The commission
sha77 scheduTe a pubTic hearing within thirty days
ot the tiTing of the pTan or the pTan sha77 be
deemed approved.
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shortry after the Nebraska supreme court ruled in the
Bahensky' and Jaksha' cases that the property tax scheme (upon
which the Commission and the affected companies had relied - incalculating the amount of revenue subject to aisposition in 1991)
I^ras unconstitutional , the Commission's CommuniCation Departmen[(the Staff) moved that we hold the C-g3L docket in abeyanle whilethe Legislature reacted to the court's rulings and we did so August4, L992. The voters of the state subsequentry approved an
amendment to the State Constitution (AMENDMENT 1-) and the f,egisla-ture, in special session, artered the staters personal properly tax
1aw9 to adjust the state's tax policy to tha eahensky and .riksnadecisions (LB f-). This new legislation has since Eurvivea tfrecourt's scrutiny (MAPCO II3) and this required a neh, calculationof the 1991- revenues for disposition by the telecommunications
carriers subject to this docket. crE does not challenge theStaff's analysis that the amount of revenue available for dilposi-tion for L991 is 9240,389 (see Exhibit No. 2 :.or calculatioi andExhibit 3 for cTErs position regarding this amount).

At the hearing, crE proposed through Exhibit No. 3 to use thel99L amount for disposition within the scope of the Commissionrspre-approved options as I^ras established in our original order
opening this docket (Docket No. c-93L , tiay 26, Lgg2). these options
apply to such revenue as is:
(1) used to instaTT equipment necessary to provide gi-i- or E-gj-j-service;
(2) used to inpTement Phase rr of the Frame ReTay project;
(3) used to instaTT distance Tearning or other technoT-ogy assisted
educationaT systems tor secondary and/or primary schooT districts;(4) returned to the Tocal governmentaT subdivision trom which they
came;
(5) retunded to the respondent's customers on a pro rata basis; or(6) used to provide to77 route diversity to improve networkreTiabiTity.

Further, the company proposes to retain its refund entitlement
from Nebraska political subdivisions for tax year 1989 because ofthe various supreme court decisions affecting the company. The
company carcurates it could recover a totar of 97531966.95. The
company further proposes that L8.81 Z (9141,8o2.35) be reserved foruse by the company and the remaining 8l-.1-9? ( $or 2 ,064 .so) beretained by the company and be used in various company service
enhancements or improvements (See Schedute A).

lJaksha v. State, 24L Neb. LO6, 486 N.W.2d 858 (1,992).
2Bahensy v. State, 24L Ne.b L47, 486 N.W.2d 883 (Lgg2).

'MAPCO Ammonia Piperine co. v. state Board of Equarization,
242 Neb. 263 , N.W. 2d _ ( L993 ) .
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This proposal is significantly different from what other
affected companies have done with the 1989 revenues. Because of
the substantial difference in the GTE proposal, w€ briefly trace
what was done by h/ay of stipulation in the case of the other
companies.

Based on proposed stipulations between Staff and Respondents
US West Communications and Lincoln Telephone Company, we lifted the
order of abeyance as it applied to those companies and reviewed
modified plans for disposition offered by then. Hearing was held
in the Commission Hearing Room, Lincoln, Nebraska on June 2, l-993.
A11 Commissioners were present to hear testimony. Entered into the
record of that proceeding as Exhibits 5 and 6 were letters from
Governor Ben Nelson and the State Tax Commissioner praising the
stipulations and urging their approval.

Briefly, the stipulations we considered at that hearing re-
calculated the amount of revenue for disposition for the l-991 tax
year. In addition, the stipulations addressed tax years L989,
1990, and Lggz. After hearing, the Commission approved the Lincoln
Telephone and US West dispositions as per the stipulations. This
was done by an order entered June 16, L993. Following the US West
and Lincoln Telephone orders, the other }oca1 exchange carriers
entered into similar arrangements. The result was that local
subdivisions, meaning taxpayers, hrere relieved of the burden of
repaying these companies nearly $15 million in property tax
recovery.

Now we consider whether to accept a plan from GTE which does
not provide any relief to taxpayers, but instead places all the
revenue in the hands of GTE for reinvestment in the company. The
Commission's ylay 26, L992 order says that a plan matching the pre-
approved alternatives sheuJd be approved. It does not say such a
plan nugt be approved. We cannot accept the GTE plan after
comparing it to the other plans offered by local exchange carriers.
The cTE plan is inadequate and does not serve the people of
Nebraska as weII as the other plans have served them. It is this
Commission's obligation to examine such plans as GTE's as per the
Legislature's direction in section 86-803(9). The Commission has
broad discretion to determine whether a plan is to be approved or
disapproved. In the past, the State Supreme Court has held that
the Commission has a broad authority granted to it in the regula-
tion of common carriers and its decisions will not be disturbed on
appeal where there is evidence to support its decision. In this
case, w€ have before us evidence of a plan which does not benefit
taxpayers in any hray similar to what was done in previous cases by
other companies (Transcript, page 6-8). It would be inconsistent
for us to approve the GTE Plan.

I The Commission, being fully advised, finds we should deny the
I cTE plan and order GTE to develop another plan for our consider-
f ation. We note that GTE cannot have spent oi somehow have disposed

I
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has not received an order ofof the L991 revenue because it
approval from this Commission.

ORDER

IT IS THEREFORE ORDERED by the Nebraska PubIic Service
Comnission that the plan for distribution of property tax revenues
proposed by GTE of the Midwest be and it is hereby denied.

IT IS FIIRTIIER ORDERED that GTE of the Midwest offer a ner^, plan
to the Commission within sixty days of the date of this order for
disposition of the revenues available for the l-991 tax year.

II{ADE AND ENTERED at
, T994.

Lincoln, Nebraska this 17th day of
May

NEBRASKA PUBLIC SERVICE COI,iUISSION

COII}iI SS IONERS CONCT]RRING

Cha

/ / s/ /Rod Johnson
//s//Frank E. Landis, Jr.
/ / s/ / Janes F. Munnel 1 y

ATTEST:
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